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JUDICIAL DECISIONS ON PUBLIC LAW 

ROBERT EUGENE CTJSHMAN 
University of Illinois 

Espionage Act — Freedom of Speech. Schenck v. United States (U. S. 
Supreme Court, March 3, 1919, 39 Sup. Ct. Rep. 247). The de- 
fendant in this case was convicted of violation of the Espionage Act of 
July 15, 1917. He had conspired to have printed and circulated a 
document tending to cause insubordination in the army and navy 
of the United States and to obstruct recruiting. He set up the 
invalidity of the act as a violation of the constitutional provisions 
guaranteeing freedom of speech and of the press. After a somewhat 
extended examination of the evidence in the case, the court disposed 
of the constitutional question by pointing out that while the things 
which the defendant had said and printed might in times of peace 
have been permissible, the existence of a state of war naturally oper- 
ated to limit the scope of freedom of speech. "The most stringent 
protection of free speech would not protect a man in falsely shouting 
fire in a theatre and causing a panic. It does not even protect a man 
from an injunction against uttering words that may have all the 
effect of force. The question in every case is whether the words used 
are used in such circumstances and are of such a nature as to create a 
present danger that will bring about the substantive evils that Con- 
gress has a right to prevent. It is a question of proximity and degree. 
When a nation is at war, many things that might be said in time of 
peace are such a hindrance to its effort that their utterance will not be 
endured so long as men fight and that no court could regard them as 
protected by any constitutional right." 

Impairment of Obligation of Contracts — Hiring Out of Convicts. Jones 
Hollow Ware Co. v. Crane (Maryland, March 5, 1919, 106 Atl. 274). 
In November, 1915, the directors of the state penitentiary of Mary- 
land entered into a contract with the plaintiff to run for five years, 
providing for the hiring at a stipulated rate per day of 240 convicts. 
In 1916, a law was passed abolishing the directors of the penitentiary 
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and substituting a state board of prison control. In 1918 this board 
was definitely authorized by statute to put an end to the contract sys- 
tem of prison labor. This they proceeded to do. Their action was 
attacked by the plaintiff on the ground that the statute authorizing 
it was a law impairing the obligation of the contract above mentioned. 
The court held the law constitutional. After an exhaustive review of 
authorities, it concluded that contract rights can never stand in the 
way of the legitimate exercise of the police power of the state. The 
law in question, relating to the circumstances under which state con- 
victs shall be maintained and employed, bears a direct relation to the 
public welfare, safety and morals. Consequently, the state retains at 
all times full authority to make such regulations as those in question, 
irrespective of previous contracts. 

Involuntary Servitude — Compulsory Labor During War — Constitu- 
tionality. State v. McClure (Delaware, January 7, 1919, 105 Atl. 712). 
A Delaware statute of 1918 made it the duty of every male resident of 
that state between the ages of 18 and 55 years who was not in the 
national army or was not a public officer to be employed in a useful 
and lawful occupation during the period of the war and for six months 
thereafter. The defendant was convicted of the violation of this act. 
He alleged that the act was unconstitutional as a violation of the thir- 
teenth amendment, since it subjected him to involuntary servitude 
and also amounted to a deprivation of liberty without due process of 
the law. The court held the act to be a valid exercise of legislative 
power. In the absence of any express or implied prohibition in the 
Constitution of the United States, it is the privilege of every state in 
the Union to pass such laws as may be of aid to the United States in the 
prosecution of war. It was held that there was no merit in the con- 
tention that the act violated the thirteenth amendment. It required 
the performance of service necessary to the national welfare. The 
purpose of the act was to aid in winning the war by securing the 
production of needed supplies and by saving the loss incident to the 
maintenance of those who do not work. In view of the decreased 
efficiency of police protection by reason of war, a statute which tends 
to decrease vagrancy and idleness may be justified as a legitimate 
exercise of the police power of the state. 

Labor Unions — Peaceful Picketing as Private Nuisance. Moore v. 
Cooks', Waiters' & Waitresses' Union No. 402 (California, District 
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Court of Appeal, January 30, 1919, 179 Pac. 417). The defendants in 
this case had picketed the plaintiff's place of business during the course 
of a strike called for the purpose of compelling the plaintiff to recognize 
the defendants' union. According to admitted facts, the persons who 
had conducted the picketing had done so peacefully. They had at 
first worn badges marked "Picket," but later had worn merely a white 
ribbon. They had, however, informed prospective patrons of the plain- 
tiff's restaurant that the place was being picketed because of the 
plaintiff's hostility to organized labor. Only one patrol was put on 
duty at a time. There was no evidence of disorder. The court in 
this case accepted the view taken in several jurisdictions (see Atchin- 
son v. Gee, 139 Fed. 582) that there can be no such thing as peaceful 
picketing. The court sets forth its opinion upon this point in no un- 
certain language: "Ours is not a government of liberty under license, 
but under law. We have the right to do as we please only so long and 
so far as our so doing does not interfere with the rights of others. 
When we level up the ravines of low impulses, humble the mountains 
of pride, straighten the crooked places of deceit, and smooth the rough 
places of anger and malice and all uncharitableness, it will become so 
obvious that the conceded acts of defendants were an illegal interfer- 
ence of plaintiff's rights, that it needs no argument to convince any 
God-fearing, liberty-loving, home-defending, and humanity-helping in- 
dividual in this enlightened day of that fact. Such conduct, as dis- 
closed by the record here, we think not only constituted an illegal 
interference with plaintiff's rights, but became, and was, as to them, a 
private nuisance." 

Naturalization — Cancelation of Certificate of Citizenship. United 
States v. Swelgin (U. S. District Court, May 22, 1918, 254 Fed. 884). 
This was an action to set aside the certificate of citizenship of the 
defendant. He was naturalized on May 27, 1913. He has been a 
member of the organization known as the Industrial Workers of the 
World since 1911. He admitted in court that he fully indorsed all the 
tenets and principles of that organization. After setting forth at some 
length excerpts from the constitution of this organization and other 
literature promulgated by it, the court concludes: "No one can read 
these pamphlets and pronunciamento of the order without concluding 
by fair and impartial deduction that it is not only ultra socialistic but 
anarchistic. It is really opposed to all forms of government. It ad- 
vocates lawlessness, and constructs its own morals, which are not in 
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accord with those of well-ordered society. ... I am unable to 
understand by what right such of them as come from another country 
can claim that they are entitled to be admitted to citizenship under 
the Stars and Stripes. The very oath they take, avowing their allegi- 
ance to this government, is to them a worthless ceremony. . . . 
When, therefore, the defendant declared that he was attached to the 
principles of the Constitution of the United States, and was well dis- 
posed to the good order and happiness of the same, he made avowal of 
that which was not in his heart, and thereby deceived the court. And, 
further, he was a disbeliever in and opposed to organized government, 
and he fraudulently misled the court as to that." The court accord- 
ingly canceled the certificate. 

Officers — Termination of Office. State v. Jefferis (Wyoming, March 
7, 1919, 178 Pac. 909). The relator in this case was elected district 
judge in the state of Wyoming in November, 1916, for a term of six 
years. Between September 23 and December 6, 1918, he was in active 
service in the United States army as a major in the department of the 
judge advocate general. He resigned from the army on December 6, 
1918, and resumed his judicial duties on December 9. This is an action 
for a writ of mandamus to compel the state auditor to pay the relator 
his salary as district judge for the period from December 9 to De- 
cember 31, 1918. The payment of the salary had been refused on the 
ground that the relator had automatically vacated his office upon en- 
gaging in service in the United States army, and that it was not within 
his power to resume that office after the termination of his military 
service. In support of this view, the clause of the state constitution 
was relied upon which forbids any officer of the federal government 
from holding a state office. The court, however, held that the man- 
damus must issue. Without minimizing the importance of the con- 
stitutional provision just mentioned, the court called attention to 
another section of the same constitution, declaring that every person 
holding civil office under the state shall, unless removed according to 
law, exercise the duties of such office until his successor is duly quali- 
fied. There was no evidence that the relator had resigned the office. 
Even if his entering military service could otherwise have been re- 
garded as a resignation there was no evidence that the proper authori- 
ties so regarded it or acted upon it. No successor was appointed. It 
is well established in common law that a duly elected officer cannot 
resign his office without the consent of those under whose authority 
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he holds it. If he cannot do this directly, he cannot do it indirectly 
by the acceptance of another office incompatible with the first. Con- 
sequently, the office in question was never vacated, and the relator is 
entitled to his salary. 

Police Power — Constitutionality of Cold Storage Act. Nolan v. Jones 
(Pennsylvania, January 4, 1919, 106 Atl. 235). This case involves the 
question of the validity of a section of the Pennsylvania Cold Storage Act 
of 1913, making it a penal offense to sell or offer for sale any butter which 
has been held in cold storage for a longer period than nine months. The 
plaintiff urged that this law was an impairment of his constitutional 
rights since it deprived him of property without due process of law and 
denied him the equal protection of the law. The court sustained the 
law as a valid exercise of the police power of the state. It prefaced 
its argument by the statement that there was an initial presumption in 
favor of the validity of the law, and that legislative discretion in mat- 
ters affecting the public health must of necessity be wide. It de- 
clared it to be a matter of common knowledge that food products 
deteriorated and decayed even when held in cold storage, and there- 
fore it is impossible to say that the act in question is unnecessary as a 
protection to the public health. The act is not void as being special 
legislation since all those who use food products in the state are alike 
affected by its provisions. Since it is a proper exercise of the police 
power, it cannot be held to contravene the due process of law clause of 
the fourteenth amendment. 

Police Power — Forbidding Acceptance of Tips — Discrimination. Dun- 
ahoo v. Huber (Iowa, March 17, 1919, 171 N. W. 123). This case in- 
volves the validity of the Iowa anti-tipping statute of 1915, which for- 
bade every employee of a hotel, restaurant, barber shop, or public 
service corporation engaged in the transportation of passengers to 
accept any gratuity or tip. The plaintiff was convicted of violation 
of this statute. The court held the act to be unconstitutional on the 
ground that it established an unreasonable classification. Without 
indicating what its view would have been if the law had created an 
absolute prohibition of tipping applicable to all persons, the court 
held that a statute which forbade employees to receive tips but did not 
forbid their employers from doing likewise denied to the former the 
equal protection of the law. 
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Police Power — Penalizing Possession of Motor Vehicle from Which 
Manufacturer's Identification Mark Has Been Removed. People v. 
Fernow (Illinois, February 20, 1919, 122 N. E. 155). An Illinois 
statute of 1917 forbade under penalty the possession of any motor 
vehicle from which the manufacturer's identification number or mark 
has been removed or on which it has been defaced, covered, or de- 
stroyed for the purpose of concealing the identity of the vehicle. The 
plaintiff was convicted under this act of having removed the manu- 
facturer's serial numbers from ten automobiles and having new ones 
put on. He attacked the constitutionality of the law on the ground 
of its being class legislation and an unwarranted exercise of police 
power of the state in violation of the fourteenth amendment. The 
court disposed of these objections and upheld the act. It pointed out 
that the automobile is frequently used as a means of committing 
crime, that the identification marks in question are useful in aiding 
in the detection of crime. Therefore the law is a reasonable exercise 
of the police power of the state. In the exercise of its police power 
it is proper for the state to make a specific act a crime or misdemeanor 
irrespective of the guilty knowledge or intent of the person who does it. 
The burden is thus placed on the individual of ascertaining at his peril 
whether or not his acts or omissions are within the law. The act is 
not void by reason of undue discrimination since other vehicles are 
not used, as are motor vehicles, in aiding of criminal practices, and there 
is not the same necessity for imposing a like restriction upon them. 

Police Power — Regulation of Billboards. St. Louis Poster Adver- 
tising Co. v. City of St. Louis (U. S. Supreme Court, March 24, 1919, 
39 Sup. Ct. Rep. 274). This case involves the constitutionality of an 
ordinance of the city of St. Louis passed in the year 1905. The ordi- 
nance provided that no billboard of more than 25 square feet should 
be put up without a permit; none should be erected more than 14 feet 
above the ground; each one should have an open space of 4 feet between 
the lower edge and the ground; none should be erected nearer than 6 
feet to any building or to the side of the lot nor nearer than 15 feet to 
the street line. No billboard should exceed 400 square feet in area. 
The ordinance provided for a fee of one dollar for every 5 lineal feet 
of surface. 

The plaintiff declared that its billboards were all built in such 
a way as to avoid all danger from fire or wind but in other respects 
they did not comply with the ordinance. The ordinance was attacked 
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as a violation of the property rights of the plaintiff in contravention 
of the due process of law clause of the fourteenth amendment. The 
court upheld the validity of the ordinance. It declared that bill- 
boards may properly be put in a class by themselves and subjected to 
special restrictions or prohibited completely in residence districts in the 
interests of "safety, morality, health, and decency." The fact that 
billboards of the plaintiff were free from fire and wind danger is of no 
importance inasmuch as other more serious evils incident to them 
remain unremedied. The court stated that some of the details of the 
ordinance seemed to have been enacted for the purpose of protecting 
the aesthetic interests of the community, but inasmuch as the main 
provisions stand on other grounds, the court declared itself unwilling 
"to deny the validity of rudimentary wants that alone we generally 
recognize as necessary." Inasmuch as the ordinance is a reasonable 
exercise of the police power it is not important that contracts which 
the plaintiff has entered into for the use of its billboards are impaired 
by it. 

Ratification of Amendment to Federal Constitution — Referendum. 
Herbring v. Brown (Oregon, April 29, 1919, 180 Pac. 328). Before its 
adjournment in February, 1919, the legislature of Oregon passed a 
joint resolution ratifying the national prohibition amendment. On 
March 18, the petitioner in this case filed a petition with the secretary 
of state, demanding a referendum upon this resolution in alleged ac- 
cordance with the constitutional provisions relating to the initiative 
and referendum. When asked to do so, the attorney-general refused 
to provide a ballot title for the measure on the ground that it was not a 
measure which could be referred to the people. He based his action 
on two grounds: First, that the provision of Article V of the Constitu- 
tion of the United States, relating to the ratification of amendments 
to that Constitution by state legislatures requires that the ratifying 
action shall be taken by the "Legislature," and that "Legislature" is 
synonymous with "Legislative Assembly." In the second place, the 
provision of the Oregon constitution relating to the referendum gives 
the people of the state the power to approve or reject any "act" of 
the legislature, and this joint resolution is not an "act." The court 
supported the view of the attorney-general. It did not discuss at all 
the first of the grounds upon which he based his action, but it accepted 
the view that the ratification resolution was not an "act" within the 
meaning of the provision of the state constitution dealing with the 
referendum. The court makes some effort to analyze the purpose of 
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the framers of the Constitution in using the word "act" in this con- 
nection, and concludes that it was not their intention to break down 
the well-established distinction between a joint resolution and a duly- 
enacted law. The court finds authority for this view in the case of 
Hopping v. Council of the City of Richmond (170 Cal. 605, 150 Pac. 
977) which holds that the referendum provisions of the constitution of 
California are inapplicable to joint resolutions. 

Sedition — Validity of State Statute Penalizing the Incitement of Hos- 
tility to National Government. State v. Tachin (New Jersey, February 
25, 1919, 106 Atl. 145). A New Jersey statute of 1918 made it a 
criminal offense for any person by speech to incite or promote hostility 
to the United States government. It was admitted that the de- 
fendant in this case had made public statements to the effect that the 
European war was being carried on for the benefit of the capitalists, 
that the people do not need any government, and that people in the 
United States ought to arm themselves for protection against the 
tyranny of the national government. The defendant appealed from 
his conviction and set up the unconstitutionality of the act. He based 
his argument on two grounds: First, that the state has no authority 
to penalize an act which is directed against the United States alone. 
The court disposes of this contention by pointing out that there are 
many statutes passed by the states which penalize in similar fashion 
offenses against the United States government. The laws of the sev- 
eral states making the counterfeiting of United States money a crime 
furnish examples of this. But even assuming the validity of the de- 
fendant's argument it is impossible to escape the conclusion that the 
offense which is penalized is in a real sense an offense against the state 
as well as the nation. The safety and welfare of the individual states 
are intimately connected with the safety and welfare of the United 
States, and it is proper for the state to protect itself against these in- 
direct attacks. If the act in question were in conflict with the pro- 
visions of the Espionage Act passed by Congress, it would, of course, be 
void. The court, however, finds no such inconsistency. The second 
argument of the defendant was that the act violated the constitutional 
right of free speech. The court points out in answer to this that while 
there is no prohibition against expressing hostility to the officers of the 
government in a proper way, the hostility forbidden in this act means 
such hostility or opposition as involves the subversion or destruction 
by force of the government. The constitutional right of free speech 
does not protect anyone in the expression of such views. This case. 



JUDICIAL DECISIONS 459 

may profitably be compared with the Minnesota case of State v. 
Holm (166 N. W. 181), in which the sedition act of that state was 
upheld. 

Taxation — For Purposes Other Than Revenue — Congressional Sup- 
pression of Traffic in Narcotics. United States v. Doremus (U. S. 
Supreme Court, March 3, 1919, 39 Sup. Ct. Rep. 214). This case 
raises the question of the constitutionality of the Harrison Narcotic 
Act of 1914. The first section of the act requires all dealers in nar- 
cotics to register with the collector of internal revenue and to pay a 
tax. The second section prohibits the sale or barter of the drugs ex- 
cept upon the written order of the person to whom they are sold, made 
upon blanks furnished by the commissioner of internal revenue. The 
court below had held the act invalid on the ground: first, that it was 
not a revenue measure; and second, that it was an invasion of the 
reserved police power of the states. The court in this case declared the 
act valid. In the first place, the only limitation upon the power of 
Congress to impose an excise tax is that of geographical uniformity. 
The court goes on to say: "Of course Congress may not in the exercise 
of federal power exert authority wholly reserved to the states. Many 
decisions of this court have so declared. And from an early day the 
court has held that the fact that other motives may impel the exer- 
cise of federal taxing power does not authorize the courts to inquire 
into that subject. If the legislation enacted has some reasonable 
relation to the exercise of the taxing authority conferred by the Con- 
stitution, it cannot be invalidated because of the supposed motives 
which induced it." The act cannot be declared void because the same 
business may be regulated by the police power of the state, nor can it 
be invalidated because the effect of the law is to accomplish a purpose 
other than the raising of revenue. The court points out that the effect 
of the second section of the act is to keep the drug traffic open and 
above board and to diminish the opportunity of unauthorized persons 
to obtain narcotics and sell them without paying the tax imposed. 

It is interesting to note that Chief Justice White and Justices Mc- 
Kenna, Van Devanter, and McReynolds dissented from the opinion 
of the majority. They took the position that the act was outside the 
jurisdiction of Congress by reason of its being an attempt to exert a 
power not delegated to Congress. This case throws some light upon 
the possible attitude of the Supreme Court toward the recently enacted 
excise tax upon the net profits of goods manufactured by establishments 
employing children. 



